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District of Columbia 
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v. 

Francis Biddle, as Attorney General of the United States, 

APPELLEE 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This is an appeal by plaintiff from an order of the District 
Court of the United States for the District of Columbia entered 
on March 1, 1943, denying plaintiff’s motion for summary 
judgment and granting defendant’s motion for summary judg- 


Plaintiffs book points out the meaningfulness of Dis¬ 
raeli's boast in “Conigsby" (1844) about secret world 
government from “behind the scenes", since the leading 
character “Sidonia” in “Coningsby" was really Lionel 
de Rothschild, according to the Jewish Encyclopedia, and 
Lionel was not only an intimate friend of Disraeli bi^t 
“for a long time President of the Great Synagogue” (Vol. 
X, p. 502, Jewish Encyclopedia); and the “Great Syna¬ 
gogue" is described in the Talmud as- 


“A body of 120 men founded by the leaders of th 
Jews who returned from the Babylonian captivity. 
(Talmudic citation given on p. 41 of plaintiff 
book). 


e 

yy 
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Moreover, as also pointed out in plaintiff’s book (p. 42), 
the World Almanac of 1938 carries a late special list of 
120 men depicted as constituting the present “Jewish 
Hall of Fame”, with Chief Rabbi Hertz, Maxim M. Lit¬ 
vinov, Leon Blum, Harold J. Laski, Felix Frankfurter. 
Henry Morgenthau, Jr., and 114 others on the list. 

Plaintiff s book denounces Hitler’s program as “largely 
a studied plagiarism of the same system (as communism), 
merely re-adapted from a concealed pro-Jewish concept 
to an openly proclaimed pro-German concept*’ (p. 13), 
and adds: 

“All super-race pretexts for world-conquest reduce 
i the so-called super-race to quasi-enslavement in the 
process of effecting complete enslavement of other 
races.” (p. 13) 

Fascism is also denounced as a revival of the enslaving 
“Guild Socialism” of the Middle Ages (pp. 143-4). 

Plaintiff’s book abounds in criticisms of the New Deal 
in America as a hypocritical imposition upon the Amer¬ 
ican people which has been steadily undermining and 
destroying the American Republic. Franklin D. Roose- 
Ivelt is criticized (p. 104-5) as displaying an attitude 
“consistent only with the consciencelessness of a con¬ 
firmed atheist” when he wrote in 1935 to a Congressional 
Subcommittee: 

i “I hope your Committee will not permit doubts 
as to constitutionality, however reasonable, to block 
the suggested legislation.” 

He is also criticized (pp. 105-111) for executing in reverse 
1932 pledges for: 
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(a) ‘‘an immediate and drastic reduction of govern¬ 

mental expenditures”; 

(b) “maintenance of the national credit by a fed¬ 

eral budget annually balanced” ; 

(c) “a sound currency to be preserved at all haz¬ 

ards”; and 

(d) “removal of government from all fields of pri¬ 

vate enterprise except where necessary to de¬ 
velop public works and natural resources in 

the common interest.” 

: 

He is further criticized for recognizing Soviet Russia, and 
persisting in such recognition after the terms of the rec¬ 
ognition had been publicly flaunted by both Litvinov and 
Browder (pp. 111-115). The Roosevelt Administration 
is criticized for encouraging the “UNION NOW” move¬ 
ment (p. 163). Vice-President Wallace is criticized for 
disrupting our economy and belittling our Constitution 
(p. 175). In the final chapter of plaintiff’s book, it is 
asserted: 

“The restoring of the American Republic to its 
true functioning is the great task of our generation, 
hand in hand with the winning of the war in which 
we are engaged.” (p. 180) 

“The greatest need of our Republic today is for 
wise and strong men in Congress,—Senators and 
Representatives of wisdom, character, courage, and 
loyalty to free institutions.” (p. 1S1) 

“The contention advanced by Talmudists and oth¬ 
ers that Constitutional American Liberty and Amer¬ 
ican Free Enterprise are proven failures, and that 
some kind of collectivism is necessary, is as baseless 1 
as the Communist contention that religion has no 
proper place in civilization.” (p. 1S5) 
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“With the restoration of the true functioning of 
the American Republic, it will have a re-birth usher¬ 
ing in the greatest era of freedom, prosperity and 
happiness ever known.” (p. 194) 

1 “LET US LEAVE THE UN-AMERICAN ROAD 
TO RUIN, AND TAKE THE AMERICAN ROAD 
TO VICTORY!” (p. 195) 

Following the publication of plaintiff’s book “The 
Road to Victory”, the defendant’s newspaper The Wash- 
i ington Post published, on April 11, 1942, in the first col- 
i umn of the first page of that issue an article headed: 

“CONTACT MAN OF DEFEATISTS CAUGHT 
NEAR NAZI PROBE”, 

i and in the course of the article mentioned- 

“Attorney George E. Sullivan, who is himself the 
author of a defeatist, anti-Jewish book” (Jt. App. 
5,12-13). 

On April 18, 1942, plaintiff filed his complaint in libel 
against the defendant, claiming that said publication was 
i libelous per se, because holding plaintiff up to scorn and 
contempt of the public generally, and also because tend- 
i ing to injure him in the estimation of those who might 
otherwise become his clients or purchasers of his books. 
In his complaint, compensatory and punitive damages 
were sought in the total sum of $500,000. (Jt. App. 1-7). 
The complaint averred, not by reason of any special cir¬ 
cumstances, because none were averred, but by reason of 
the publication itself as to what it conveyed to readers 
generally, that the term “defeatist” falsely conveyed that 


13 


plaintiff was “the author of an Un-American book op¬ 
posed to victory of the American Republic over its en¬ 
emies”, and further that the term “anti-Jewish” falsely 
conveyed that plaintiff was “the author of a book sup¬ 
porting Un-American racial prejudice against persons of 
Jewish origin” (Jt. App. 3): and in consequence, said 
publication exposed plaintiff to public hatred, shame, 
contempt, degradation and disgrace in the estimation of 
persons not aware of the real facts. (Jt. App. 6). 

Defendant’s answer to the complaint admitted the pub¬ 
lication, but averred “that the article complained of was 
true in substance, in its ordinary and natural significa¬ 
tion, and without the meaning imputed in the innuendos” 
(Jt. App. 9). 

Defendant sought to maintain such plea of truth by 
the testimony of Dillard Stokes, the writer of the article, 
who claimed : 

“The book on nearly every page has expressions 
critical of the Jewish people and the Jewish religion, 
and hostile to the Jewish people, so for that reason 
it w-as apparent to me that it was an anti-Jewish 
book. At a great many places, perhaps 50 or 60 
places, there are expressions in this book of Mr. Sul¬ 
livan’s which are critical of the President, which 
question his motives, which insinuate that he was 
getting the country into war, insinuate that his mo¬ 
tives were not proper, that he was controlled by what 
the book called a Talmudic conspiracy. The book 
at various places questions the good faith and the 
motives of the Allies of the United States, particu¬ 
larly Great Britain and the Russian nation. There 
are such statements as this, that in this war there can 
be no victory except that of the Talmudic conspiracy, 
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or words to that effect. The book, in my judgment, 
was one that tended to cast doubt upon the United 
States winning victory in the war. I felt, it was my 
opinion, that those expressions were such as to make 
it a defeatist book, as well as an anti-Jew’ish book/’ 
(Jt. App. 25-6) 

(NOTE: Nowhere does the book state there can be no 
victory in this war. The statement is—“no ultimate vic¬ 
tors are possible except skulking vultures behind the 
lines, unless something be done about the vultures ”— 
p. 14. top of page). 

Disqualification of Jurors 

9 

The jury panel which tried this case included three 
employees of the Executive Department of the Federal 
Government, whose sitting was challenged by plaintiff 
because of disqualification imputed as matter of law in 
view of the attacks in plaintiffs book upon the New 
Deal, and the dependency of such employees upon New 
Deal officials for the duration of their employment, but 
the challenges were overruled by the trial Justice, and 
exceptions allowed to plaintiff (Jt. App. 10-12). 

Instructions Denied Plaintiff 

The trial Justice denied each of the following instruc¬ 
tions to the jury requested by the plaintiff: 

“1. In considering the publication complained of, 
you should do so from the standpoint of how it would 
be understood by ordinary readers from the entire 
context thereof, in determining how it would affect 
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the plaintiff, and should pay no attention, in reach¬ 
ing such determination, to testimony given by Dil¬ 
lard Stokes as to what he meant by the language 
used.” (Jt. App. 32) 

“2. The Court instructs you, as a matter of law, 
that the word ‘defeatist' as used in the publication 
complained of would be understood by ordinary 
readers to mean that plaintiff is the author of an 
Un-American book opposed to victory of the Amer¬ 
ican Republic over its enemies.” (Jt. App. 32) 

“3. The Court instructs you, as a matter of law 7 , 
that plaintiff’s book ‘The Road to Victory' is not a 
defeatist book, and that there is no basis or semblance 
of basis for considering it as a defeatist book.” (Jt. 
App. 32) 

“4. The Court instructs you, as a matter of law% 
that the word ‘anti-Jewish' as used in the publication 
complained of w’ould be understood by ordinary read¬ 
ers to mean that plaintiff is the author of a book sup¬ 
porting Un-American racial prejudice against per¬ 
sons of Jewish origin.” (Jt. App. 32-33) 

“5. The Court instructs you, as a matter of law, 
that plaintiff’s book The Road to Victory' is not an 
anti-Jewish book, and that there is no basis or sem¬ 
blance of basis for considering it as an anti-Jewdsh 
book.” (Jt. App. 33) 

Exceptions w-ere allowed plaintiff to each of such denials 
(Jt. App. 42). 


Instruction Granted Defendant, to Which 
Plaintiff Excepted 

The trial Justice granted, over the objection and ex- 





16 


ception of plaintiff (Jt. App. 43), instruction No. 2 re¬ 
quested by defendant, as follows: 

“The jury are instructed that the truth is an abso¬ 
lute defense in an action for libel, and if they find 
that ‘The Road to Victory' was in fact a defeatist, 
anti-Jewish book, as those words would be under¬ 
stood by ordinary readers of The Washington Post, 
their verdict must be for the defendant." (Jt. 
App. 31) 

In the discussion of the law out of the hearing of the 
jury, the trial Justice felt constrained to tell counsel for 
defendant: 

“We are right in the midst of a war and everyone 
is intensely concerned about it. Now, at this par¬ 
ticular time to say that a man wrote a defeatist book 
is almost like calling a man a traitor; guilty to be 
punished for treason. It doesn’t seem to me it is a 
question of anything except as to whether or not it 
is a defeatist book. In other words, suppose he said 
he wrote a worthless book. That simply means that 
he didn't use good judgment in writing the book, but 
it does not separate him from the rest of society. It 
doesn't point the finger of condemnation, universal 
condemnation, on him, like the word ‘defeatist,' when 
we are in the midst of a war. That is a different 
proposition." (Jt. App. 45) 

Nevertheless, the trial Justice declined to instruct the 
jury that the word “defeatist" had such plain meaning, 
but allowed defendants counsel to urge upon them that 
the word had no such meaning. 
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Moreover, after argument to the jury had been con¬ 
cluded, the trial Justice, in submitting the case, told the 
jury that he thought it necessary for the Court to call 
their attention “to the rule in all civil cases that the bur¬ 
den of proof is always upon the plaintiff to establish his 
position by the weight of the evidence.” (Jt. App. 50). 
The trial Justice had previously announced to counsel 
regarding anything he might say to the jury: 

“Everything that the Court does, that you don’t 
like, you have an exception.” (Jt. App. 49) 

Motion for New Trial 

In a motion for new trial, plaintiff claimed the verdict 
to be contrary to the evidence and contrary to law* (Jt. 
App. 51), but the trial Justice denied the motion (Jt. 
App. 52). 


STATEMENT OF POINTS 

1. The Court erred in denying plaintiff’s tendered 

instruction No. 1. (Jt. App. 32) 

2. The Court erred in denying plaintiff’s tendered 

instruction No. 2. (Jt. App. 32) 

3. The Court erred in denying plaintiff’s tendered 

instruction No. 3. (Jt. App. 32) 

4. The Court erred in denying plaintiff’s tendered 

instruction No. 4. (Jt. App. 32) 

5. The Court erred in denying plaintiff’s tendered 

instruction No. 5. (Jt. App. 33) 

6. The Court erred in granting defendant's prayer 

No. 2 which treated as an open question, whether 





18 


plaintiff's book was in fact a defeatist, anti-Jewish 
book. (Jt. App. 31) 

7. The Court erred in charging the jury, “that the 

burden of proof is always upon the plaintiff to 
establish his position by the weight of the evi¬ 
dence/’ since such charge had no proper appli¬ 
cation to this case, and tended to mislead the jury 
into believing that plaintiff had the burden of 
proving that he had not written a defeatist, anti- 
Jewish book. (Jt. App. 50) 

8. The Court erred in refusing to exclude from the 

jury panel employees of the Federal Government 
who were subject to termination of their employ¬ 
ment at any moment by New Deal officials. (Jt. 
App. 10-12)" 

9. The Court erred, as matter of law, in refusing to 

hold, on plaintiff's motion for new trial, that the 
verdict for defendant was contrary to the evidence 
and contrary to law. (Jt. App. 51) 


SUMMARY OF ARGUMENT 

The argument, to follow, can for the sake of con¬ 
venience be summarized under two principal headings: 

I. Plaintiff’s Plain and Unambiguous Right 
to a Recovery 

Under this heading are comprehended plaintiff's points 
1, 2, 3, 4, 5, 6, 7 and 9 on appeal. Since Stokes was the 
writer of the article for defendant, his testimony as to 
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what he meant by the language used was incontrovertibly 
pertinent on the question of punitive damages, although 
rather insulting to intelligence and a regard for accuracy 
or fairness, but it is manifest that the jury should have 
been told to disregard his testimony as bearing upon the 
meaning of the article to ordinary readers, since ordinary 
readers could not have had the benefit of the secret no¬ 
tions of Stokes as to the meaning (Point 1). The libel 
complained of by plaintiff was plain and unambiguous in 
falsely conveying to ordinary readers that in connection 
with a pending “NAZI PROBE" Attorney George E. 
Sullivan became revealed as the author of an Un- 
American book opposed to victory of the American Re¬ 
public over its enemies, and supporting Un-American 
racial prejudice against persons of Jewish origin. All 
the evidence is to the contrary of the charge that plaintiff 
ever wrote a defeatist. anti-Jewish book. When the 
meaning of an article is plain and unambiguous, the jury 
should be so instructed. Consequently, it was plain error 
for the Court to deny plaintiff's tendered instructions 2, 
3, 4, and 5, respectively, which covered this proposition, 
(Points 2, 3, 4 and o), and graver error for the Court to 
grant defendant’s instruction No. 2 telling the jury they 
could find plaintiff's book “The Road to Victory" was 
“in fact a defeatist, anti-Jewish book" (Point 6). More¬ 
over, the trial Justice’s charge to the jury that “the bur¬ 
den of proof is always upon the plaintiff to establish his 
position by the weight of the evidence” obviously mis- 
conveyed to the jury that plaintiff had the burden of 
proving he had not written a defeatist, anti-Jewish book 
(Point 7). The Court should not have approved or per¬ 
mitted a verdict for defendant in this case, because it 
was, and is, plainly contrary to the evidence and to the 
law (Point 9). 
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II. Plaintiff’s Right to a Fair and Impartial 
| Jury Panel 

Under this heading is comprehended plaintiffs Point 8, 
dealing with the error of the trial Justice in refusing to 
disqualify for this case three Federal Government em¬ 
ployees, the duration of whose employment was inher¬ 
ently dependent upon New Deal officials, with the result 
that their disqualification must be imputed, as matter 
i of law, to sit in a case in which one side maintains a 
vigorous anti-New Deal attitude. 


ARGUMENT 

i I. Plaintiff’s Plain and Unambiguous Right 

to a Recovery 

It is difficult to conceive of a more foul blow cravenly 
leveled at a loyal American citizen of unquestionable 
integrity than the libel in this case. Pretended ignorance 
of law on the part of the defendant or his underling con¬ 
stitutes no possible justification. Whether defendant 
wanted it to be so or not, the law plainly recognizes 
that- 

“W r e do not lose our right to condemn either meas¬ 
ures or men because the country is at war.” Froh- 
werk v. United States, 249 U. S. 204, 208 ; 63 L. Ed. 
561,565. 

If defendant or his underling wanted to make fair com- 
i ment and criticism upon particular subject-matter in 
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plaintiff’s book “The Road to Victory”, the way to do 
so was not to avoid dealing with any definite phase of 
the book, nor avoid any mention of the informative title 
of the book lest the public might learn the truth, nor 
stoop to a characterization of the book as a defeatist, 
anti-Jewish book, thus pointing the finger of “universal 
condemnation” at the author. The Court below made 
this plain to defendant’s counsel during the argument on 
the prayers when refusing to grant defendant’s prayer on 
fair comment and criticism as a justification in this case. 
(Jt. App. 45). 

Defendant or his underling found himself confronted 
with a real “The Road to Victory” book clearly revealing 
AMERICANISM as constituting such road, in striking 
contrast to the Earl Browder book by the same name 
advocating COMMUNISM as such road. The revela¬ 
tions and authentications in the real road to victory 
book were so unanswerably devastating to the pretenses 
in the other book that an honest discussion and criticism 
of the subject-matter could avail a Pharisatic-Talmudic- 
Communist absolutely nothing. The only choice was be¬ 
tween complete silence and a foul blow. If the latter, it 
would have to be a dastardly foul blow depicting the 
plaintiff as a virtual traitor in wartime, disregarding 
plaintiff’s pro-Americanism and anti-Nazism demon¬ 
strated in his book, and perverting plaintiff’s anti- 
Pharisaism and anti-Talmudism into anti-Jewishness, to 
thereby give color to the pretense that he is pro-Nazi 
and Un-American. Of course, the defendant or his un¬ 
derling necessarily well knew plaintiff’s persistent refusal 
to blame the Jewish people for impositions ruthlessly 
imposed by organized Pharisees upon Jews and non-Jews 
constituted a necessary honoring by plaintiff of historical 
and incontrovertible truths. Plaintiff’s careful distinc- 



22 


tion was not original with him. It was supported by 
Holy Scripture which contains repeated denouncements 
of the Pharisees by the Divine Saviour, culminating in 
the Scriptural declaration- 

“thou art blasphemed by them that say they are 
Jews and are not, but are the Synagogue of Satan ” 
(Revelation or Apocalypse 2:9) 

Why should the defendant Meyer or his underling Stokes 
take exception to the distinction between Jews and Phari¬ 
sees unless they belong to the Pharisatic group? 

Upon what possible theory of right and justice or of 
law can plaintiff be denied a recovery? 

Our Constitution provides for a government of laws, 
rather than of men, and does not leave the protection of 
rights under law wholly to either a mob or a jury. 

“Defeatism” was defined in the 1939 edition of Funk & 
Wagnalls New Standard Dictionary of the English 
language as- 

“The policy or course of action of one selfishly 
desiring the defeat of his country or party in 
politics.” 

The defendant’s publication in question was not dealing 
with the matter of any party in politics. It dealt, and 
on the first page, first column, with a “NAZI PROBE”, 
into which it sought to draw the plaintiff and depict him 
as one selfishly desiring the defeat of his country. What 
possible escape is there from this conclusion? 

When the Court below granted defendant’s instruc¬ 
tion No. 2 telling the jury that they might find plaintiff’s 
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book to be “in fact a defeatist, anti-Jewish book”, and 
refused to give the jury truly enlightening instructions 
1, 2, 3, 4 and 5 tendered by plaintiff, it left the jury with¬ 
out any chart as to the law\ When, as here, the meaning 
of an article is plain and unambiguous, it is not within the 
discretion of the Court to either so instruct the jury or let 
them interpret it as they will. It is the duty of the Court 
to so instruct the jury. Washington Post Co. v. Chaloner, 
250 U. S. 290 ; 63 L. Ed. 987; quoting, with approval, the 
leading decision on the point, Commercial Pub. Co. v. 
Smith, 149, F. 704, 79 C. C. A. 410. 

When the Court below’ went further, and gave a final 
special charge to the jury that- 

“the burden is always upon the plaintiff to establish 
his position by the wreight of the evidence*’. 

it thereby led the jury to believe that plaintiff had the 
burden of proving he had not written a defeatist, anti- 
Jewdsh book, notwithstanding the settled rule that the 
party w T ho pleads truth or justification has the burden 
of proof. Washington Post Co. v. Wells, 27 App. D. C. 
495. Mann v. Dempster, 181 F. 76 (C. C. A.), and 
Buckeye Cotton Oil Co. v. Sloan, 272 F. 615 (C. C. A.). 

The verdict for defendant in this case is so manifestly 
contrary to the evidence and the law, and so shocking to 
all sense of right and justice, that no Court should permit 
it to stand. 

II. Plaintiff’s Right to a Fair and Impartial 
Jury Panel 

A decision in plaintiff's favor upon the first branch of 
plaintiff's argument will, of course, render unnecessary 
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a consideration of this second branch. Yet it, too, is 
deemed so serious and important that it cannot be alto¬ 
gether disregarded in this brief. 

In United States v. Wood, 299 U. S. 123, 81 L. Ed. 78, 
involving a conviction of larceny “from a private corpora¬ 
tion" (p. 131), it was held that an employee of the Gov¬ 
ernment was not disqualified to sit as a juror, unless in 
“some special and exceptional case" (p. 150). 

Where, as here, the subject-matter involved is a book 
condemnatory of the New Deal Administration, how can 
anyone regard this as other than a special and exceptional 
case disqualifying any employee of the New Deal Admin¬ 
istration from sitting in judgment upon the writer of 
the book? Must not such disqualification be imputed as 
matter of law and common sense, no matter what such 
an employee may say as to his lack of fear of dismissal 
should he decide in favor of the New Deal antagonist? 
Might not a public admission of such fear invite almost 
certain dismissal? 

The “purge” methods of the New Deal have become 
so generally well known that every judicial tribunal in 
this country must take notice of them without proof. 
Even United States Senators are expected to support 
the New Deal 100% or else be purged at the first oppor¬ 
tunity. In the election campaign of 1938, President 
Roosevelt, at Congressman Goldsborough’s invitation, 
went to the latter’s home town, Denton, Maryland, to 
help purge Senator Tydings and substitute Representa¬ 
tive Lewis “as a 100 per cent New Dealer” (New York 
Times, August 29,1938). 

It is submitted that it was plain error for the Court 
below (Justice Goldsborough) to permit three employees 
of the Federal Government to sit upon plaintiff’s case. 
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CONCLUSION 

It is earnestly contended that the judgment below 
should be reversed, with costs. 

Respectfully submitted, 

William J. Neale, 

815 15th St. N. W. 

George E. Sullivan, 

226 Woodward Building, 

Attorneys for Appellant. 




